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The Commission’s Case (aka the abusive Google Conduct set out in the Decision):

 The Commission’s case is that the Product Universal and Shopping Unit are one of the
means by which Google favoured its own CSS (where the other means was CSS-demoting
penalties)

(408) First, the Commission's case is not that the Product Universal was in itself a CSS.*” Rather,
the Commission's case is that the positioning and display of the Product Universal was one
means by which Google favoured its CSS.

(412) Second, the Commission's case is not that the Shopping Unit is in itself a CSS. Rather,
the Commission's case is that the positioning and display of the Shopping Unit is one
means by which Google favours its CSS.
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 The Commission’s case is that the Product Universal and Shopping Unit are one of the

means by which Google favoured its own CSS (where the other means was CSS-demoting
penalties)

 The Commission’s case is NOT that the Product Universal or Shopping Unit is itself a CSS

(408) First, the Commission's case is not that the Product Universal was in itself a CSS.*” Rather,
the Commission's case is that the positioning and display of the Product Universal was one
means by which Google favoured its CSS.

(412) Second, the Commission's case is not that the Shopping Unit is in itself a CSS. Rather,
the Commission's case is that the positioning and display of the Shopping Unit is one
means by which Google favours its CSS.
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The Commission’s case is that the Product Universal and Shopping Unit are one of the

means by which Google favoured its own CSS (where the other means was CSS-demoting
penalties)

The Commission’s case is NOT that the Product Universal or Shopping Unit is itself a CSS
Nor is it strictly the Commission’s case that these boxes were a part of Google’s CSS
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penalties)
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* Noris it strictly the Commission’s case that these boxes were a part of Google’s CSS
e Rather, this is simply a matter of fact that arises from the facts set out in recitals 414 to 423
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The Commission’s Case (aka the abusive Google Conduct set out in the Decision):

 The Commission’s case is that the Product Universal and Shopping Unit are one of the

means by which Google favoured its own CSS (where the other means was CSS-demoting
penalties)

 The Commission’s case is NOT that the Product Universal or Shopping Unit is itself a CSS
* Noris it strictly the Commission’s case that these boxes were a part of Google’s CSS
e Rather, this is simply a matter of fact that arises from the facts set out in recitals 414 to 423

e In fact, the Decision’s only passing mention of the “part of” concept is in footnote 3 and
recitals 422-423. Where these points were only included in order to counter a Google
argument based on the fact that it sometimes launched Shopping Units in countries where it
did not yet have a standalone CSS website:
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The Commission’s Case (aka the abusive Google Conduct set out in the Decision):
 The Commission’s case is that the Product Universal and Shopping Unit are one of the

means by which Google favoured its own CSS (where the other means was CSS-demoting
penalties)

 The Commission’s case is NOT that the Product Universal or Shopping Unit is itself a CSS
* Noris it strictly the Commission’s case that these boxes were a part of Google’s CSS
e Rather, this is simply a matter of fact that arises from the facts set out in recitals 414 to 423

e In fact, the Decision’s only passing mention of the “part of” concept is in footnote 3 and
recitals 422-423. Where these points were only included in order to counter a Google
argument based on the fact that it sometimes launched Shopping Units in countries where it
did not yet have a standalone CSS website:

FN 3 Throughout this Decision, whenever the Commission refers to the more favourable
positioning and display in Google’s general search results pages of Google’s own CSS
compared to competing CSSs, the Commission means the more favourable positioning and
display of: (1) links to Google’s own CSS (see section 0, recital (29), and section 0, recitals
(408) to (411)); and/or (i1) parts or all of Google’s own CSS (see section 0, recital (32), and
section 0, recitals (412) to (423)).
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The Commission’s Case (aka the abusive Google Conduct set out in the Decision):

 The Commission’s case is that the Product Universal and Shopping Unit are one of the
means by which Google favoured its own CSS (where the other means was CSS-demoting
penalties)

 The Commission’s case is NOT that the Product Universal or Shopping Unit is itself a CSS
* Noris it strictly the Commission’s case that these boxes were a part of Google’s CSS
e Rather, this is simply a matter of fact that arises from the facts set out in recitals 414 to 423

e In fact, the Decision’s only passing mention of the “part of” concept is in footnote 3 and
recitals 422-423. Where these points were only included in order to counter a Google
argument based on the fact that it sometimes launched Shopping Units in countries where it
did not yet have a standalone CSS website:

(422) In the ninth place, the conclusion that the positioning and display of the Shopping Unit is one
means by which Google favours its CSS 1s not called into question by the fact that during an
initial period, Google Shopping existed only in the form of the Shopping Unit without an
associated standalone website in six of the thirteen EEA countries in which the Conduct takes
place (Austria, Belgium, Denmark, Norway, Poland and Sweden). As indicated by the evidence
in recitals (420)(g)-(420)(1), the fact that Google Shopping initially existed only in the form of
the Shopping Unit in these six countries was a transitional phase, due to the fact that Google
had only a limited number of merchant partners in these countries, which made it more
difficult to offer a standalone website. Moreover, during that transitional period, users in those
six EEA countries could visit the standalone websites in the other seven EEA countries (the
Czech Republic, France, Germany, Italy, the Netherlands, Spain and the United Kingdom).
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Regarding the Lawfulness of Google’s Compliance Mechanism:

* The primary question to be addressed is not whether the CM-SU is still a part of Google’s
CSS*: rather

 The most important question is whether the CM-SU continues to be a “means by which
Google favours its own CSS”?

* Which, for the avoidance of doubt, it is.
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What Constitutes “Google’s CSS”?

And how are Product Universals, Shopping Units,
and CM-SUs a “part of” it
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As mentioned earlier, the Commission added this “part of” logic after Google
pointed out that it sometimes launched Shopping Units in countries where it
did not (yet) have the critical mass of merchants necessary to warrant or
sustain a standalone CSS website.

FN 3

Throughout this Decision, whenever the Commission refers to the more favourable nit
positioning and display in Google’s general search results pages of Google’s own CSS
compared to competing CSSs, the Commission means the more favourable positioning and o users
display of: (1) links to Google’s own CSS (see section 0, recital (29), and section 0, recitals |, Jsers
(408) to (411)); and/or (i1) parts or all of Google’s own CSS (see section 0, recital (32), and

section 0, recitals (412) to (423)).

(422)

In the ninth place, the conclusion that the positioning and display of the Shopping Unit is one
means by which Google favours its CSS is not called into question by the fact that during an
initial period, Google Shopping existed only in the form of the Shopping Unit without an
associated standalone website in six of the thirteen EEA countries in which the Conduct takes
place (Austria, Belgium, Denmark, Norway, Poland and Sweden).485 As indicated by the
evidence in recitals (420)(g)-(420)(i), the fact that Google Shopping initially existed only in
the form of the Shopping Unit in these six countries was a transitional phase, due to the fact
that Google had only a limited number of merchant partners in these countries, which made it
more difficult to offer a standalone website. Moreover, during that transitional period, users in
those six EEA countries could visit the standalone websites in the other seven EEA countries
(the Czech Republic, France, Germany, Italy, the Netherlands, Spain and the United
Kingdom).
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(422) In the ninth place, the conclusion that the positioning and display of the Shopping Unit is one
means by which Google favours its CSS is not called into question by the fact that during an
initial period, Google Shopping existed only in the form of the Shopping Unit without an
associated standalone website in six of the thirteen EEA countries in which the Conduct takes
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